FLSA Exemption Tests

(For non-posted positions)

Contents (press the control key and click on the applicable link below to go directly to the appropriate test)
2FLSA Administrative Exemption Test


2Test


3Definitions and Examples


4FLSA Computer Employees Exemption Test


4Test


5Definitions and Examples


6FLSA Executive Exemption Test


6Test


7Definitions and Examples


8FLSA Professional Exemption Test


8Test


9Definitions and Examples




FLSA Administrative Exemption Test

Test
	Date

     
	Division/Department 

     

	Job Title

     
	Job Code

     


Instructions

After reviewing the current Position Description, please complete this form if the Fair Labor Standards Act (FLSA) exemption is based on the Administrative Duties test.
Salary Test

Employees must receive a gross pay amount of at least $455 per week in order to be exempt from FLSA provisions (including overtime pay requirements). Pay rates cannot be prorated for employees that work less than 40 hours per week. 

	1. Does the employee receive a gross pay amount of at least $455 per week?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N


* If the answer is “no”, then the employee is nonexempt and must be paid in accordance with the Laboratory’s hourly pay provisions.
Administrative Duties Test

This test should be used for employees whose primary duty is office or nonmanual work related to the management or general business operations of the Laboratory or the Laboratory’s customers. Work involves exercising discretion and independent judgment related to matters of significance.

	1. Does the employee’s primary duty consist of office or non-manual work directly related to the management or general business operations of the Laboratory?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N
2. Does the employee customarily and regularly exercise discretion and independent judgment on matters of significance?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N
(see definition and examples on page 3)


* If the answer is “no”, then the employee is nonexempt and must be paid in accordance with the Laboratory’s hourly pay provisions.

For exempt-level positions, have you determined that this position is exempt from the overtime provisions of the Fair Labor Standards Act?     FORMCHECKBOX 
 Y      FORMCHECKBOX 
 N
HR Center Signature: ______________________________



Date: ____________________

Compensation Signature: ___________________________               

Date: ____________________
FLSA Administrative Exemption Test
Definitions and Examples

Primary Duty:
It is a good “rule of thumb” for the primary duty to take about 50% of the worker’s time.  However, time alone is not the only consideration.  Other factors to consider include:

· The relative importance of the exempt duties compared to the nonexempt duties.

· The amount of time spent performing exempt duties.

· The worker’s freedom from direct supervision.

· The relationship between the worker’s salary and wage paid to other employees for the same kind of exempt work.

The Laboratory would consider exceptions from the 50% rule as rare and would only be reviewed on a case-by-case basis.

Discretion and Independent Judgement:
The exercise of “discretion and independent judgment” must be more than the use of skill in applying well-established techniques, procedures or specific standards described in manuals or other sources. Activities that are clerical or secretarial, recording or tabulating data, or performing other mechanical, repetitive, recurrent or routine work do not meet the “discretion and independent judgment” criteria. 

Examples of discretion and independent judgment include the following:

· Has authority to formulate, affect, interpret, or implement management policies or operating practices.

· Carries out major assignments in conducting the operations of the business.

· Performs work that affects business operations to a substantial degree.

· Has authority to commit the Laboratory in matters that have significant financial impact.

· Has authority to waive or deviate from established policies and procedures without prior approval.

· Has authority to negotiate and bind the Laboratory on significant matters.

· Provides consultation or expert advice to management.

· Plans long- or short term business objectives.

· Investigates and resolves matters of significance on behalf of management.

· Represents the Laboratory in handling complaints, arbitrating disputes, or resolving grievances.
Examples of general work areas that are “directly related to management or general business operations” include, but are not limited to tax; finance; accounting; budgeting; auditing; quality control; purchasing; EH&S; human resources; public relations; legal and regulatory compliance; computer network, internet, and database administration; and similar activities. 

Examples of jobs that may satisfy the administrative exemption include:

· Employees who lead a team of workers assigned to complete a major project for the Laboratory.
· Executive assistants or administrative assistants who without specific instructions or prescribed procedures, has been delegated authority regarding matters of significance.
· Human Resources managers who formulate, interpret, or implement Human Resources policies.
· Purchasing agents with authority to bind the Laboratory on significant purchases.
FLSA Computer Employees Exemption Test
Test
	Date

     
	Division/Department 

     

	Job Title

     
	Job Code

     


Instructions

After reviewing the current Position Description, please complete this form if the Fair Labor Standards Act (FLSA) exemption is based on the Computer Employees Duties test.

Salary Test

Employees must receive a gross pay amount of at least $455 per week or $27.63 per hour in order to be exempt from FLSA provisions (including overtime pay requirements). Pay rates cannot be prorated for employees that work less than 40 hours per week. 

	1. Does the employee receive a gross pay amount of at least $455 per week or $27.63 per hour?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N


* If the answer is “no”, then the employee is nonexempt and must be paid in accordance with the Laboratory’s hourly pay provisions.

Computer Employees Duties Test

This test should be used for Computer employees. 

	Does the employee’s primary duty meet any of the following:

1. The application of systems analysis techniques and procedures, including consulting with users, to determine hardware, software or system functional specifications?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N
2. The design, development, documentation, analysis, creation, testing or modification of computer systems or programs, including prototypes, based on and related to user or system design specifications?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N
3. The design, documentation, testing, creation, or modification of computer programs related to machine operating systems?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N
4. A combination of the aforementioned duties, the performance of which requires the same level of 
5. skills?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N

(see definition and examples on page 5)


* If the answer is “no”, then the employee is nonexempt and must be paid in accordance with the Laboratory’s hourly pay provisions. Also consider the other white collar exemptions.

For exempt-level positions, have you determined that this position is exempt from the overtime provisions of the Fair Labor Standards Act?      FORMCHECKBOX 
 Y      FORMCHECKBOX 
 N

HR Center Signature: ______________________________



Date: ____________________

Compensation Signature: ___________________________               

Date: ____________________
FLSA Computer Employees Exemption Test

Definitions and Examples
Primary Duties
It is a good “rule of thumb” for the primary duty to take about 50% of the worker’s time.  However, time alone is not the only consideration.  Other factors to consider include:

· The relative importance of the exempt duties compared to the nonexempt duties.

· The amount of time spent performing exempt duties.

· The worker’s freedom from direct supervision.

· The relationship between the worker’s salary and wage paid to other employees for the same kind of exempt work.

The Laboratory would consider exceptions from the 50% rule as rare and would only be reviewed on a case-by-case basis.

Additional Comments:

The Computer Employees exemption generally applies to analysts, programmers, engineers, and those with similar skills.  Workers should be highly skilled in theoretical and practical application of highly specialized knowledge with computer systems.

The Computer Employees exemption does not apply to employees engaged in the manufacture or repair of computer hardware or related equipment.  Employees whose work is highly dependent upon, or facilitated by, the use of computer and computer software programs but who do not work in computer systems analysis and programming occupations are also not exempt computer professionals.

Computer employees, whether they meet the exemption requirements or not, may also be exempt based on the “Executive” or “Administrative” exemptions tests.

FLSA Executive Exemption Test

Test
	Date

     
	Division/Department 

     

	Job Title

     
	Job Code

     


Instructions

After reviewing the current Position Description, please complete this form if the Fair Labor Standards Act (FLSA) exemption is based on the Executive Duties test.

Salary Test

Employees must receive a gross pay amount of at least $455 per week in order to be exempt from FLSA provisions (including overtime pay requirements). Pay rates cannot be prorated for employees that work less than 40 hours per week. 

	2. Does the employee receive a gross pay amount of at least $455 per week?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N


* If the answer is “no”, then the employee is nonexempt and must be paid in accordance with the Laboratory’s hourly pay provisions.

Executive Duties Test

This test should be used for employees whose primary duty is the management of the business/scientific unit of the Laboratory.  The manager must customarily and regularly direct the work of two or more full-time equivalent (FTE) employees or their equivalent.  

	1. Does the employee’s primary duty consist of the management of a business/scientific unit of the Laboratory?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N

2. ( The” primary duty” means the employee must perform work directly related to assisting with the running or servicing of the business AND typically represents at least 50% of the job function.  The primary duty also means the main, major, or most important duty. Look at the job as a whole (not day-by-day). 
3. Does the employee customarily and regularly direct the work of two or more FTE employees or their equivalent?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N

4. (Hours worked by an employee cannot be credited more than once for different managers, i.e only one manager can be given FTE credit in a matrix situation).
5. Does the employee have the authority to hire or fire other employees or are the employees suggestions and recommendations as to hiring, firing, advancement, promotion or any other change of status of other employees given particular weight?   FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N

6. (“Particular weight” means this requirement is defined as a responsibility in the employee’s job duties (Position Description) and it is not an occasional requirement.) 
(see definition and examples on page 7)


* If the answer to any of these questions is “no”, then the employee does not meet the “Executive” exemption requirements.  However, they may meet either the “Administrative” or “Professional” exemption requirements.

For exempt-level positions, have you determined that this position is exempt from the overtime provisions of the Fair Labor Standards Act?     FORMCHECKBOX 
 Y      FORMCHECKBOX 
 N
HR Center Signature: ______________________________



Date: ____________________

Compensation Signature: ___________________________               

Date: ____________________
FLSA Executive Exemption Test

Definitions and Examples

Primary Duty:

It is a good “rule of thumb” for the primary duty to take about 50% of the worker’s time.  However, time alone is not the only consideration.  Other factors to consider include:

· The relative importance of the exempt duties compared to the nonexempt duties.

· The amount of time spent performing exempt duties.

· The worker’s freedom from direct supervision.

· The relationship between the worker’s salary and wage paid to other employees for the same kind of exempt work.

The Laboratory would consider exceptions from the 50% rule as rare and would only be reviewed on a case-by-case basis.

Management as defined in the FLSA includes activities such as:
· Interviewing, selecting, and training of employees.

· Setting and adjusting employee pay rates and hours of work.

· Directing the work of employees.

· Maintaining records for use in supervision or control.

· Appraising employees’ performance for the purpose of recommending promotions or other change in status.

· Handling employee complaints and grievances.

· Disciplining employees.

· Planning the work, determining the techniques, and apportioning the work among employees.

· Determining the type of materials, supplies, machinery, equipment or tools to be used and bought.
· Providing for the safety and security of the employees and the property.
· Planning and controlling the budget.
· Monitoring and implementing legal compliance measures.
Recommendations about personnel action must be given “particular weight”.  Factors to be considered in determining whether a worker’s recommendations are given “particular weight” include:

· Whether it is part of the employee’s duties to make such recommendations and;

· The frequency with which such recommendations are requested, made, and relied upon.  

Evidence of “particular weight” would be found in the employee’s position description and in the employee’s performance evaluation, when it mentions the employee’s role in other worker’s change in status.  A manager’s suggestions and recommendations are still considered to have “particular weight” even if a higher level manager’s recommendation has more importance and even if the lower level manager does not have authority to make the ultimate decision as to the employee’s status.  

“Occasional requirement” refers to the frequency of occurrence.  There is no specific guideline; however, the executive’s suggestions and recommendations must pertain to employees whom the executive customarily and regularly directs.  It does not include an occasional suggestion with regard to employee’s actions such as a change in status.
FLSA Professional Exemption Test
Test
	Date

     
	Division/Department 

     

	Job Title

     
	Job Code

     


Instructions

After reviewing the current Position Description, please complete this form if the Fair Labor Standards Act (FLSA) exemption is based on the Professional Duties test.

Salary Test

Employees must receive a gross pay amount of at least $455 per week in order to be exempt from FLSA provisions (including overtime pay requirements). Pay rates cannot be prorated for employees that work less than 40 hours per week. 
	1. Does the employee receive a gross pay amount of at least $455 per week?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N


* If the answer is “no”, then the employee is nonexempt and must be paid in accordance with the Laboratory’s hourly pay provisions.
Professional Duties Test

This test should be used for employees whose primary duty is either the:

· Performance of work requiring advanced knowledge in a field of science or learning customarily acquired by a prolonged course of specialized intellectual instruction; or

· Performance of creative work requiring invention, imagination, originality, or talent in a recognized field of artistic or creative endeavor.

	Does the employee’s primary duty meet all of the following requirements for a “learned” professional?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N

· The employee must perform work requiring advanced knowledge, defined as work which is predominantly intellectual in character and which includes work requiring the consistent exercise of discretion and judgment.

· The advanced knowledge must be in a field of science or learning.

· The advanced knowledge must be customarily acquired by a prolonged course of specialized intellectual instruction.

Does the employee’s primary duty qualify for a “creative” professional because it requires invention, imagination, originality, or talent in a recognized field of artistic or creative endeavor?  FORMCHECKBOX 
 Y     FORMCHECKBOX 
 N  (Creative professionals work does not include work that primarily depends on intelligence, diligence, and accuracy or work that can be produced by a person with general manual ability and training).
(see definition and examples on page 9)


* If the answer is “no”, then the employee is nonexempt and must be paid in accordance with the Laboratory’s hourly pay provisions.
For exempt-level positions, have you determined that this position is exempt from the overtime provisions of the Fair Labor Standards Act?     FORMCHECKBOX 
 Y      FORMCHECKBOX 
 N

HR Center Signature: ______________________________



Date: ____________________

Compensation Signature: ___________________________               

Date: ____________________
FLSA Professional Exemption Test
Definitions and Examples

Primary Duty:

It is a good “rule of thumb” for the primary duty to take about 50% of the worker’s time.  However, time alone is not the only consideration.  Other factors to consider include:

· The relative importance of the exempt duties compared to the nonexempt duties.

· The amount of time spent performing exempt duties.

· The worker’s freedom from direct supervision.

· The relationship between the worker’s salary and wage paid to other employees for the same kind of exempt work.

The Laboratory would consider exceptions from the 50% rule as rare and would only be reviewed on a case-by-case basis.

Learned Professionals:

The phase “advanced knowledge” means work is primarily intellectual and varied in character and which includes work requiring the consistent exercise of discretion and independent judgment.  The phrase “working with advanced knowledge” is not the same as the performance of routine mental, manual, mechanical, or physical work.  Employees who perform work requiring advanced knowledge generally use the advanced knowledge to analyze, interpret, or make deductions from varying facts or circumstances.  Advanced knowledge cannot be attained through a high school level of education.

The phrase “field of science or learning” includes recognized areas such as engineering, accounting, various types of physical, chemical and biological sciences and other similar occupations that have recognized professional status as distinguished from the mechanical arts or skilled trades.

The phrase “customarily acquired by a prolonged course of specialized intellectual instruction” restricts the exemption to professions where specialized academic training is a standard prerequisite for entrance into the profession.  This is most closely associated with the prerequisite of an appropriate academic degree.  However, the exemption is also available to employees in such professions who have substantially the same knowledge level and perform substantially the same work as the degreed employees, but who attained the advanced knowledge through a combination of work experience and intellectual instruction.  The learned professional exemption is not available for occupations that customarily may be performed with only the general knowledge acquired by an academic degree in any field with knowledge acquired through an apprenticeship, or with training in the performance of routine mental, manual, mechanical, or physical processes.  This exemption also does not apply to employees who have acquired their skill by experience rather than by advanced specialized intellectual instruction.

Creative Professionals:

The exemption of the creative professional is highly dependent on the degree of invention, originality or talent that is exercised by the employee.  As such, the exemption has to be done on a case-by-case basis (rather than by the job classification).  The work that is performed typically has to be highly conceptual where only a concept may be the starting point and must require a high degree of originality.  The creative professional exemption generally applies to actors, musicians, composers, painters, essayists, and screenwriters.
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